Abstract The purpose of this paper is to examine the increasing emphasis of the UK anti-money laundering (AML) legislative framework, on the financial arrangements of criminals. Our qualitative study engaged key stakeholders from the AML environment through a series of focus groups. This included law enforcement; accountants; prosecutors; bankers and, importantly, ex-offenders. We argue that the inclusion of the views of a traditionally hard to reach group of ex-offenders, adds significantly to knowledge and understanding about effectiveness of AML. The research findings suggest that, at first glance, the focus on asset recovery has been successful. However, our respondents shared with us areas of tension and inconsistencies in application of the law, in particular between police and the courts. For example, whether it was better to prosecute the predicate offence separately or in addition to the offence of money laundering; or whether to pursue criminal or civil recovery. We further find that criminals have been able to use their knowledge to circumvent the system, suggesting that greater effort is needed to promote cooperation, rather than competition, in successfully detecting and prosecuting offenders.
Introduction
Serious problems require serious solutions. None more so when the economic wellbeing of the country is at stake. In such circumstances it would be hard not to agree that the state should be vested with greater powers with which to address potential harm. Of course the principles of justice dictate that the 'solution' should be proportional to the harm. Further, the diligent public servant should also ensure that any proposed new legal measures imposing a cost to society should always be balanced against the benefits 1 that will accrue [1] . Money laundering is seen as posing an international global threat, 2 particularly amongst policy makers, facilitating serious and organised crime and undermining the integrity of the financial system 3 [see also 2, 3, 4, 5, 6] . This 'threat' imagery has been discussed by academics [see for example, 7, 8] particularly with respect to a potential negative impact on the economic wellbeing of the economy. Those academic researchers that have tried to substantiate this evidence are of the opinion that the negative impact is far less certain than it appears to be for policy makers [see, 9, 10] . Indeed, policy makers continue to place emphasis on the scale and threat of the problem [11] as a means of justifying the extensive legal and regulatory framework that has been constructed, and the UK is one of the most assiduous of believers in this threat mantra [12] .
In the UK, the framework of legislation is constructed on the basis that money laundering offences are serious in nature and that they 'incentivise crime by rendering it profitable' (Code for Crown Prosecutors). 4 There is little doubt that the legislative and regulatory changes over the past decade have seen the UK anti-money laundering (AML) landscape alter dramatically, particularly with the introduction of the Proceeds of Crime Act (POCA), 2002 . This single piece of legislation, as amended by the Policing and Crime Act, 2009; the Crime and Courts Act, 2013; the Serious Crime Act, 2015; and, most recently, the Criminal Finances Act, 2017 has enabled law enforcement and courts to focus their attention specifically on the financial arrangements of criminals.
The purpose of this paper is to examine the deterrence impact of the additional powers of asset recovery that POCA (and associated legislation) has provided to law enforcement and the extent to which this has enhanced AML. For our diligent civil servant would want to see that the greater intrusion into the affairs of citizens arising from these powers has been justified by law enforcement apprehending a larger number of serious organised criminals and ensuring that 'crime does not pay'. 5 This qualitative empirical work used focus groups to engage with key UK AML stakeholders from law enforcement, accountants, prosecutors and money laundering reporting officers (MLROs). Importantly, our study also includes the view of ex-offenders, adding a valuable additional dimension. The paper starts with a brief review of the history and development of the AML legislative landscape within the UK and provides 1 There is a statutory requirement in the UK for changes to legislation to be accompanied by a cost benefit analysis, referred to as a Regulatory Impact Assessment. Refer 4 Available from:http://www.cps.gov.uk/legal/p_to_r/proceeds_of_crime_money_laundering/ (accessed 03/02 /2017) 5 Harvey (2004 Harvey ( , 2008 analysed the main regulatory impact assessments undertaken by the UK government in relation to the introduction of the Money Laundering Regulations (1993, 2001, 2003 and 2007) noting that costs were largely under-reported, whilst benefits were unquantified (but assumed to be 'significant') gains to society.
background data published in the public domain on custodial sentencing and assets recovered. It then provides a discussion of the literature around deterrence and rational choice that provides the traditional conceptual framework underpinning academic work in this field. We then set out the method employed for data capture and for its subsequent analysis. The findings arediscussed in relation to two main areas, firstly asset recovery and sentencing deterrent and, secondly, the criminal knowledge and sophistication of launderers which suggest that policy in the field should be further refined to give greater emphasis to asset recovery and that this needs to be supported by greater effort to promote cooperation rather than competition, between the different agencies involved in detecting and prosecuting offenders.
Development of the UK anti-money laundering legislative landscape
Money laundering had already been included within the provisions of the 1986 Drug Trafficking Offences Act, 1986; the 1988 Criminal Justice Act, 1988 (ss 93A -93D); and the 1989 Prevention of Terrorism (Temporary Provisions) Act (ss 11-13). 6 Although it really coalesced with the 1993 Money Laundering Regulations (SI 1993 (SI /1933 , that were required to implemented the First European Directive Money Laundering Directive and to give legal force in the UK to the FATF 40 Recommendations. 7 POCA, 2002 was introduced with the express aim of crime deterrence by removing financial benefits, disrupting criminal networks and markets, improving crime detection rates, and ultimately of creating revenue flows for the public purse 8 [13] . The introductory section to POCA 2002 explains the appointment of an Asset Recovery Agency (subsequently absorbed into the Serious Organised Crime Agency now the National Crime Agency) to provide confiscation orders against persons who benefit from criminal conduct (POCA 2002, Part 1, Chapter 29, Section 1). The overarching role of the Agency had been to reduce crime through criminal investigations and criminal proceedings (POCA 2002, Part 1 Chapter 29, section 2). The legislation sets out how the Director of the Agency will be responsible for the training of financial investigators; accreditation of investigators in confiscation, asset recovery and money laundering investigation; and, the role each plays in furtherance of the Government's crime reduction strategy. 9 Importantly POCA enabled not only confiscation as part of criminal conviction but also civil based asset recovery and in consequence was 6 Refer, for example, to http://www.icaew.com/en/library/subject-gateways/law/money-laundering/uklegislation-and-regulations. The detail provided covers the period 1993 to 2015. 7 First European Union Money Laundering Directive (EU Council Directive 91/308/EEC 10 June 1991). The Fourth Money Laundering Directive (arising from the FATF 2012 Recommendations) has been brought within UK legislation through the Money Laundering, Terrorist Financing and Transfer of Funds (Information on the Payer) Regulations (2017) 8 The POCA legislation provided for 'incentivisation' whereby a percentage of the proceeds confiscated would be returned from the Government Treasury to the relevant law enforcement and prosecution services. 9 H.M. Government (2000) Recovering the Proceeds of Crime. A Performance and Innovation Unit Report, June, Chapter 9, London. Available from http://webarchive.nationalarchives.gov.uk/+/http:/www. cabinetoffice.gov.uk/media/cabinetoffice/strategy/assets/crime.pdf (accessed 15/12/2017) seen as handing to law enforcement an extremely powerful tool. 10, 11 This development was a significant one as within civil courts the standards of proof are less exacting upon prosecutors (on the balance of probability rather than beyond reasonable doubt), shifting the burden of evidence to the property owner to demonstrate their innocence [14] . A confiscation order handed down by the courts creates a personal debt for the criminal that they are obliged to pay to the State from whatever current assets and/or future income they have available whether or not the proceeds of laundering [13, 15] and irrespective of what happened to the actual proceeds [13] . Where these funds are deemed insufficient, the debt to the state remains in place [15] . As the consequence of a failure to pay is an additional prison term, there is pressure on the criminal to clear the confiscation order no matter the consequences even to the extent of being revisited years later by law enforcement. 12 A feature of the UK AML legislation that is consistent with other European Countries, is the opportunity provided to law enforcement to prosecute both the predicate offence and the money laundering jointly or separately, whilst circumstantial evidence is sufficient to prove that the proceeds of crime are the benefit of criminal conduct. Under the UK Act, criminal confiscation enables the recovery of an equivalent value of criminal proceeds inferred to have been 'earned' for a period of up to six years (the 'criminal lifestyle'). If criminal confiscation should fail, perhaps because the offender escapes criminal conviction, or because the case collapses at some stage during proceedings, the authorities may turn to civil recovery of the assets arising from those criminal earnings. In this respect the UK went beyond the later EU Directive (2014/42/EU) on the freezing and confiscation of proceeds of crime. That Directive set important standards for the recovery of criminal profits/benefits, 13 although it did not include civil asset confiscation [16] . In the UK, the most recent piece of legislation concerning AML and the asset recovery regime set up by POCA is the Criminal Finances Act, 2017. This has provided further powers to law enforcement agencies by way of 'unexplained wealth orders' that allow for the seizing of suspected criminal property without the need for a prosecution. They apply specifically to PEPs and to those associated with serious crime. Under the legislation, the court can (on the basis of reasonable grounds that the property held is disproportionate to known income) require the property owner to 10 Gray had originally been convicted in 2012, when his benefit from crime was calculated at £106,000 Gray could not pay the total and paid £58,480 leaving a disparity of £47,529. Under Proceeds of Crime legislation, officers are able to revisit these orders and reclaim assets up to the amount calculated as criminal benefit. On June 6, 2016, officer's executed search warrants at addresses linked to Aled Gray and at one address found £5095 in cash. Financial enquires found a further £11,950 in a bank account. Judge Rhys Rowlands granted North Wales Police an application ordering Gray to pay £42,045 within three months or face a default sentence of two years. Available from: http://www.leaderlive.co.uk/home/2017/10/17 /gallery/anglesey-man-ordered-to-pay-proceeds-of-crime-confiscation-97454/ (accessed 2/12/2017) 13 Also refer to European Commission Confiscation & asset recovery: https://ec.europa.eu/home-affairs/whatwe-do/policies/organized-crime-and-human-trafficking/confiscation-and-asset-recovery_en (accessed 2/12/17) prove a legitimate source for their wealth. Failure to comply with an order can make the property recoverable under the civil recovery provisions of POCA.
Evidence of use of anti-money laundering legislation in the UK -Official data
The first sentencing guidelines on money laundering were issued in 2014. 14 Full details on sentencing decisions within England and Wales for money laundering appear in Table 1 . Data for this Table were extracted from the Criminal Justice Statistics, published by the UK Government. Maximum penalty on conviction is 14 years and the longest sentence handed down by the courts between 2010 and 2014 was 12 years. 15 During 2015 (the most recent data) in England and Wales, 2307 prosecutions were brought for money laundering of which 1336 resulted in conviction; this is a conversion rate of 57.9%, an improvement from an earlier study [49] covering the period 1992-2004 that showed a conversion rate in the region of 40%. In general terms it might be inferred that a larger number of criminals are being brought in front of the courts and are being found guilty. Are these the serious organised offenders against whom citizens are to be protected? It would be expected that serious malfeasance would be dealt with in the most serious manner with maximum prison terms handed down. Data from the same Government database shows that over the total period from 2005 to 2015; only six people have been sentenced to more than 10 years; 64 received sentences for a period of between 7 and 10 years; and the vast majority, some 1038, were sentenced for less than one year. Equivalent data for Scotland indicates that for 2013/14 (most recent data) 74 prosecutions were brought with four convictions secured. 16 Data from Table 1 would appear to indicate that those coming in front of the courts have ambitions less modest than 'undermining the financial system'. From this Table, it can be seen that the average custodial sentence handed down over the past decade is less than two years. Looking at 2015, 17 for those convicted, the average custodial sentence length was 22.9 months. However some 804 were dealt with in lesser ways through, for example suspended sentences, fines, community service or were conditionally discharged. These do not sound like anything more than petty criminals.
Data on asset recovery for the UK is more difficult to analyse. A lack of consistent statistics is not only a problem for the UK as Europol drew attention to inconsistencies in data collection in their 2016 survey of criminal asset recovery in the EU. 18 Although statistics have been included in the annual reports from the Financial Intelligence Unit (FIU) since the introduction of POCA, that body has a tendency to change the data they report in order to frame recovery efforts in a positive light. For example, the Serious 14 Available at: https://www.sentencingcouncil.org.uk/wp-content/uploads/Fraud_bribery_and_money_ laundering_offences_-_Definitive_guideline.pdf (accessed 2/12/17) 15 Information sourced from: http://www.parliament.uk/business/publications/written-questions-answersstatements/written-question/Commons/2016-01-12/22147/ (accessed 04/02/2017) 16 Data for Scotland is available from http://www.copfs.gov.uk/foi/responses-we-have-made-to-foirequests/40-responses2014/1103-prosecutions-for-money-laundering-offences-r008561 (accessed 17/02/17) 17 Note that figures will not add up as sentence decisions by the court can relate to cases running from previous years. 18 Europol ( 19 is more circumspect in disclosing information on asset recovery arguing that due to the complexity of cases, recovered assets failed to indicate the wide amount of disruption to criminal activity, itself regarded as evidence of success. By way of example, referring to its first year of operation: 'NCA operational activity resulted in nearly £22m denied to criminals in the UK and almost £104 million being denied to criminals impacting on the UK by overseas partners'. Further 'Since the start of the NCA, its activity has led directly to operational partners seizing around £16 million in cash and making around 150 related arrests'. 20 Similarly, in their Asset Recovery Strategy document 2014, 21 the Crown Prosecution Service (CPS) indicated that 'The total amount of assets recovered across the CJS in 2012-13 was £152.2 million. This figure combines money recovered from confiscation, cash forfeiture, civil recovery, criminal taxation, and international asset sharing. The money recovered under confiscation orders alone was £105.4 million' (p. 4). 19 The NCA was established in 2013 and replaced SOCA. 20 Available from: http://www.nationalcrimeagency.gov.uk/news/news-listings/549-nca-approach-to-criminalassets (accessed 14/03/17) 21 CPS (2014) Asset recovery Strategy, June, available from: www.cps.gov.uk/publications/docs/cps_asset_ recovery_strategy_2014.pdf (accessed 23/02/17) Of course, such collective large-figure sums create an impressive appearance and as 'proof of the pudding' might persuade our civil servant the approach is fully justified. We consider it more informative to look at the composition of these figures. The CPS discloses that during this period £90 million was recovered from confiscation orders (figures taken from Joint Asset Recovery Database, JARD); there is no indication if this was from a single order or indeed from thousands of separate orders. Such a question is relevant in light of the evidence on sentencing that has already been discussed. For if recovery is comprised of many small amounts, questions can be asked about the type of offenders coming in front of the courts. For example, an earlier study analysed data held on JARD for the years 2003/4 to 2005/6 and determined that the median value for confiscation orders was between £300 and £500 [18] . The authors further noted (p. 296) 'it is believed these reflect multiple payments against the same case number, particularly in respect of cases involving drugs' whereby small-time drug dealers were required by the courts to make small monthly payments; a finding that is equally borne out by a large-scale study that analysed Dutch asset recovery cases [19] . It is, difficult to determine from this data whether the approach is indeed preventing serious and organised crime from undermining the financial sector and others, [see for example 18, 19, 20, 21, 22, 23, 24] have already questioned the validity of this argument.
In light of the apparent disparity in the views of the policy makers and academics, it might be reasonable, to return to the objectives attached to POCA itself, which, as already discussed expressly focussed on crime deterrence. This would enable us to approach the subject of asset recovery and assess 'effectiveness' rather than in terms of the scale of assets recovered, but in terms of its impact on the decision-making by the individual criminal. Before presenting our findings in this regard, the next section briefly considers relevant literature.
The criminal profit formula and effectiveness of approach
Neoclassical economics informs us that individuals are motivated by self-interest and (rationally) seek to maximise personal utility. To the extent that criminals are motivated by personal profit, it would be rational to arrive at a measure of overall utility by balancing the benefit from the criminal activity against the cost that might be incurred. In the case of acquisitive crimes (for example, burglary or fraud), a monetary value can be ascribed to arrive at benefit. The short-term costs might include the 'tools' required to commit the offence. In addition, there is a longer-term cost, calculated as the severity of sanction imposed, multiplied by the probability of being caught [25] . In these circumstances, a criminal would commit resource to those crimes where the present utility derived exceeds the sum of the current costs of execution, plus the future costs of apprehension, traditionally expressed in terms of a custodial sentence [26, 27] .
This statement of affairs is familiar to students of criminology as rational choice theory [28, 29] . Although rational choice had been developed to provide a theoretical framework for situation crime prevention [30, 31] , its objective was to look at the offender's perceptions of risks, effort and accrued rewards. Since its original formulation, rational choice theory has been the subject of academic scrutiny with further refinements being made. Most recently, [32, 33] , the discussion has distinguished between application within two schools: the neoclassical utility focus in which criminal decision makers are seen as objective cost-benefit calculators [34] able to derive the outcome that maximises their own personal utility; and studies that accept the fallibility inherent in human decision making and that recognises imperfect or bounded rationality [35] . In the latter case, an individual's ability to weigh accurately these different sides of the scales of risk and reward is of necessity bounded by limited availability of information and the accuracy with which they can evaluate 'future' costs in terms of their equivalent current impact. Under these conditions, the possible future jail sentence is outweighed by the immediate benefits accruing from the crime so that in terms of the criminal decision making, these immediate gains weigh disproportionately within the 'criminal profit formula' [36] .
One of the main problems with rational choice is the presumed a priori decisionmaking by the criminal. Certainly, they will be mindful of the risks involved [37, 38] but it is difficult to envisage that prior to committing a crime a potential criminal will calculate whether there is a positive net present value associated with the undertaking [26] . Although others have, for example, observed criminals adjusting their operations to lower risk activities such as a criminal moving away from involvement with drug trafficking to that of cigarette smuggling [39] or out of armed robbery once such crime became too high risk [40] towards the lower risk and infinitely richer pickings available from white collar crime [41, 42] .
Application of theory and specifically the principles of restorative justice whereby criminals should not be able to benefit from the fruits of their illicit enterprise [15] , suggests that in constructing the criminal legislative framework, it is the Government's responsibility to ensure the 'cost' imposed by the criminal justice system on the offender exceeds any identified benefit derived by them from committing the offence. This is achieved by carefully stacking the weights onto the deterrence side of the scale [19, 37, 41, 43, 44] with POCA, 2002, providing a useful additional restorative component [15] elsewhere discussed as a 'tax rate' levied on criminal income [36, 37] . This has proved most effective as it enabled the state to move the monetary 'gains' from the benefit side of the scale and smartly reposition them on the 'cost' side. Thus: 'many criminals face the double blow of being hit hard in the pocket'.
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Despite the positive endorsement for the use of asset recovery by law enforcement, academics remain sceptical regarding its impact on criminal activity which had not been verified Bon a large sample of offenders^ [23] . Some academics argue that it could deter crime by reducing the expected benefits accruing from such activity, as well as disrupting networks and markets [45, 46] . Others, however, are more equivocal arguing that success is very dependent on the type of criminal targeted [47] ; that those apprehended lacked sophistication [see, for example, 18, 19, 21, 48, 49] ; or, that the threat of prison is probably a stronger deterrent, particularly for white-collar offenders. It has also been suggested that there are few assets actually available for confiscation simply because criminals consume the proceeds immediately or soon after obtaining them [46, 47, [50] [51] [52] [53] [54] [55] . It is probably more realistic, however, that this consumption through immediate acquisition of goods and chattels may 22 Assistant Chief Constable Suzette Davenport Staffordshire Police BRecord criminal assets are seized^BBC News 7 August 2006 available at http://news.bbc.co.uk/1/hi/england/staffordshire/5252732.stm (accessed 12 /3/2010) more likely align to the level at which the criminal operates, it being more common with lower level felons [56] . There is also evidence that the more sophisticated the criminal, the more likely they are to use schemes both elaborate and simple to get around the need to prove 'where the money came from'. Hence, the move towards renting rather than purchasing/owning high value assets or gifting criminal assets to third parties that would otherwise have been seized by the authorities. In such manner, in some cases they are able to derive full consumer benefits without fear of loss [57] . However, under lifestyle decisions criminals need to dissipate assets at an early stage as in proceedings, recoverable amounts may include joint ownership with third parties.
A final area of academic criticism centres on the incentivisation of law enforcement which argues that policing priorities have been skewed. Rather than hitting the crime targets that the POCA legislation intended, they, instead, focus on the easiest pickings of the criminal fraternity; for example, those cases which are easiest to prove or have identified assets and without the need for a resource intensive, time consuming and complex financial investigation [15, 18, 21, [58] [59] [60] .
Method employed
Previous empirical research has highlighted problems of data access when working in this field [18, 44, [61] [62] [63] [64] . In consequence, use is made (often unquestioningly) of statistics drawn from official government 23 and law enforcement records, with less emphasis on primary data gathered from experienced, knowledgeable AML stakeholders. The purpose of this research was, therefore, to investigate the extent to which the loss of assets can be seen as providing an additional deterrent that would improve the effectiveness of AML. To consider this we had to look beyond law enforcement and engage with the criminals themselves. Our work employed a qualitative approach through focus groups drawn from representatives of those involved in, and impacted by, AML. To provide the context, the focus group study formed part of a larger mixed methods study 24 that involved four phases of data capture and analysis. The purpose of the focus groups was to validate the themes from the literature in preparation for the next stage of the study. However, in addition, what emerged was a large amount of very rich qualitative data upon which this paper is based. As set out in Table 2 , the sample comprised five key stakeholder groups, the first four of which comprised: law enforcement and prosecutors representing those involved with legal aspects; accountants and bankers representing those subject to regulatory compliance. While other studies in the field have employed a similar approach [65] [66] [67] , the contribution made by this work is that it included a fifth group comprised of former offenders, 25 traditionally a group that are hard to reach. 26 We recognise the limitations of qualitative research 27 ; however, in managing these we were careful to follow the advice of others [68] [69] [70] [71] particularly with respect to the number and composition of each group. It was, therefore, important to keep groups stakeholder specific and to restrict numbers to allow for full contribution by all participants within each of the groups and care has been taken to report dissenting opinions and views. Each meeting lasted between one and two hours. Given that these individuals each have distinct knowledge and understanding of the operation of the AML framework, the approach enabled us to understand their way of thinking [72] and to give voice to their stories and experiences [70] . As mentioned above, themes to guide focus group discussion were extracted from the literature on money laundering and from money laundering policy (drawing from both academic and professional sources). 28 Support for this method is underpinned through the work of Braun and Clarke [73] and Bernard [74] . As shown in Table 3 , the broad themes that emerged were captured under a small number of core headings: legislation; criminality; SAR process; spend; influence; 25 Following University Ethics Committee Guidelines consideration toward safety of researcher, participant, and obtaining information that may compromise the participants, or their position was paramount. All other procedures relating to consent and anonymity were followed. Ethical clearance for the study was granted on 15th July 2011. 26 Access to ex-offenders was facilitated by a third-party introduction to a former prisoner who was now working within a government community scheme. He would eventually be one of the participants in this exoffender group. A meeting was arranged with him to discuss the research and the objectives of the focus group interviews. A suitable venue was offered at a local community centre and a list of the other participants who would be in attendance was made available. 27 The limitations of the method refer to the small number of participants, the possibility that one participant might dominate and influence the collective opinion of the group, the restriction of groups that excluded respondents from a wider geographic area and that the interpretation of data (including example quotations) is down to the researcher. We have attempted to mitigate these limitations by following the advice of others particularly in respect of constructing and managing the focus groups and in how the main themes emerged from the analysis of the transcripts. Obviously we cannot claim generalisability from the results. 28 Empirical literature in the field tends to be quite limited, we therefore employed purposive sampling to produce a range of papers that gave a geographical spread and covered a time period from 1991 to 2011.
and a generic 'other activities'. Material generated within each theme provided the six-broad question prompts that were employed to assist and to regulate the flow of discussion and to capture the views from the focus group. 29 As expressed above and consistent with others (68, 72, 75) it was important to ensure that analysis of the data (comprising some 60 thousand words in total) accurately represented the opinions and experiences and the participants' 'voice'. The group sessions were spread over a period of 10 months, so it was possible to take interim findings from one group to the next. Focus group transcripts were read to get a clear understanding of the flow of the discussions. Attention was paid to areas of agreement or of dissent both within and between the groups [75] [76] [77] [78] [79] . The approach consisted of an initial informal analysis of the text that searched for key words and discussion describing AML processes, with quotations being extracted that illustrated these key points. The initial manual analysis of text was reinforced through use of the qualitative data analysis software NVIVO9 to ensure that no themes had been missed. 29 The question prompts were employed to start and move discussion. They were deliberately kept high level and generally asked: What are your views on sentencing and confiscation as a deterrent? What are your views on incentivisation -money making exercise or deterrent? What is your view on hierarchy of crime i.e. organised crime? Are there levels of money launderers? Are there professional money launderers? What would you change in the Proceeds of Crime arena? 30 Each coded interview transcript was imported and set up as a case. The themes drawn from literature were also imported so that any comparisons would be made between the cases (themes and transcripts). Each of the prompt questions was set up as a query and the data extracted using NVIVO9. The results provided all responses in that subject area (as questions were not put directly to each group in the same manner i.e. word for word, but rather questions around the subject area).
Findings and our contribution
The data presented here is organised in relation to two main areas: the first is in relation to 'Asset Recovery and Sentencing Deterrent'; and the second concerning 'Sophistication of Criminals -Criminal Knowledge'. These two areas (extracted from exploratory analysis of the full data set from the wider study) emerged as significant factors 31 influencing AML policy in the UK.
Asset recovery and sentencing deterrent
The introduction of Civil Recovery powers appears to have strengthened the hand of those charged with enforcing the law. The view of Group C, Prosecutors, was clear that asset recovery was a legitimate and welcome addition to the law enforcement armoury and should be expressly included as a deterrent:
'I mean all the articles that you read talk about it being a draconian piece of legislation, but it is draconian because it's there to punish, it's there to punish and to get back the proceeds of crime. And I think that is where a lot of practitioners perhaps on the defence side, and you know possibly the judiciary on occasion find that difficult'.
It was also considered valuable as a 'backstop' in cases where prosecutions proved difficult. For example, in discussion about the choice of civil or criminal prosecution, Group A, Law Enforcement suggested: 'Either one of those things [The use of criminal proceedings or civil recovery] should end up with a jail sentence or some sort of a deterrent…Well if they're convicted that's deterrent. But if they can't even get them into the court in the first place…..' This comment is interesting because the objective when the legislation was introduced (as stated at the time by then Prime Minister, Tony Blair), was to use the criminal courts for asset recovery, however, over time this has been replaced by emphasis on civil recovery powers. There was agreement, however, that the most effective deterrent would be delivered through a combination of both confiscation and a prison sentence. By way of example: 31 From the factor analysis in the wider study, the following were identified as statistically significant: Sentencing/Deterrent The penalties for money laundering crime are too lenient; The disparity in sentencing for money laundering in the UK is too wide; A person convicted of drug trafficking is likely to receive a more severe sentence than the person who laundered his drug money; Professionals are treated differently in court sentencing for money laundering; Financial crime which includes money laundering is not seen as a serious problem; Money laundering is a consequence of another crime such as drug trafficking but is treated differently in court in sentencing; Financial crime appears to be treated more leniently in court than other crimes.
Criminal Knowledge Money launderers have to be aware of law enforcement tactics; Money launderers have to have knowledge of AML policy. In addition, a third component, not reported upon here identified Reporting/Compliance. The banking system in the UK does a good job in preventing the use of accounts to launder criminal money; The current regulatory AML framework is sufficient to dissuade professional from being involved in money laundering; AML policy in the UK appears to be effective; The regulators are an effective force to ensure reporting institutions comply with regulations.
'….I think the 2002 legislation made the confiscation process a lot easier and a lot more wide spread against the criminal… certainly from my role as a confiscator that it's quite clear that they fear that, more than they ever fear a prison sentence. That in itself the confiscation scheme and the 2002 Act has certainly made the criminals an awful lot more aware of what …. police can do and can't do'. Group A, Law Enforcement. And:
'I would distinguish between the two, the actual sentence in terms of custody in money laundering cases in my experience is not of huge deterrent value because the sentences tend to be quite low. But it's the confiscation which I think is a huge deterrent that really hits them where it hurts, in their pocket'. Group D, MLROs.
And it is the asset recovery perspective that appears to have had an impact on the criminals.
'Civil recoveries, we're making good use of that now, case in point…[individual in location]… currently the subject of a SOCA investigation…getting taunts in the street that his properties are going to be taken from him. SOCA's going to take your house, take your pubs…becomes a figure of ridicule' Group A, Law Enforcement. Further: 'I think there are quite a few cases where a felon would be happy enough to plead guilty to whatever charges are before the court because they know they're not looking at substantial jail time, whatever but when it comes to taking their assets off them…that's when the real fight comes' Group C, Prosecutors.
There were dissenting voices who maintained that stiff sentences alone would provide adequate punishment, therefore, correct sentencing should be a sufficient deterrent without the need for asset recovery. Further, not everyone was of the view that the asset recovery powers were being used to deter the worst types of felons. Thus one of the groups thought that asset recovery by SOCA had been skewed by the focus on financial targets: 'the whole issue is to get the money in quickly…and it's very commercially driven…SOCA that's the mind-set they need to bring…how can I make a profit in this' (Group B, Accountants). This rather points to the FIU being influenced by the government asset recovery targets. Rather than going after the most serious criminals they are instead taking on those cases that are easier to conclude to save on expensive administration, resource intensive investigations and lengthy court procedures.
Focus groups frequently returned to problems with being able to take prosecutions through the court. 'We haven't got the information we need to take the prosecution decision and we end up withdrawing the charges in those cases' (Group C, Prosecutors) or to secure convictions. So rather than prosecute for the predicate offence, asset recovery and gathering in of criminal funds provides a 'route of least resistance'. As a consequence, and somewhat rationally, a civil recovery appears to be preferred to a costly time and resource intensive investigation even though a prima facia case is presented. It is also possible that law enforcement, prosecutors and the judiciary, instead of seeing asset recovery as an additional tool, are in reality approaching it as being interchangeable with a custodial sentence. 'We've even had instances where the judges are starting to equate; they're starting to trade off a criminal sentence with a confiscation order' (Group C, Prosecutors). Participants argued that the current approach to sentencing was not as effective as it could be, highlighting the need for 'Stricter sentencing for serious crime'. Consistent with the sentencing data discussed earlier, the groups pointed to the courts seeming more likely to hand down suspended sentences, short prison sentences or fines. Court proceedings point to a distinction between the money laundering offence and the predicate crime in how they are prosecuted and sentenced. For one participant within law enforcement, the disparity in sentencing for 'related' crimes such as drug trafficking and money laundering simply did not make sense 32 and that there was 'no message that money laundering and predicate crimes are equal'. Another participant suggested that the judiciary needed education regarding the sentencing guidelines with further guidance through both the court of appeal and the sentencing council. 33 In general, the view is that current rules are inconsistently applied across the UK courts and in consequence reduce the effectiveness of the legislation. As participants of the law enforcement group suggest: 'So that's a question for prosecution services, CPS, PPS. Why are you unwilling to prosecute when we have evidence to prove, especially in line with standalone money laundering'? Whilst recognising that sentencing is determined by the circumstances of each case, there was general agreement among the participants that the 'sentencing factor' in combination with civil recovery would prove a highly efficient and a more powerful deterrent, improving the overall effectiveness of AML policy. This was because they did not view sentencing on its own as an effective deterrent -certainly for the types of offenders coming before the courts and this may well be because of the identified leniency in sentencing decisions. Ex-offenders suggested that the risk of custody was indeed factored into decision making but from the perspective of being a known risk and thus part of the job rather than any real deterrent:
'You know in the old days you had the, what was termed, the ordinary decent criminal, the burglars and people like that, getting caught and jail was part of their life…they knew it was down the road there somewhere…I think they understand there is a chance and they plan accordingly'. Group E, ex-offender.
They are, therefore, more interested in the emphasis being placed on the confiscation side of proceedings: 'why is there emphasis on the civil side? is it because it's an easier system, an easier way of getting money off people for the government' (Group E, exoffender). It emerged that defence barristers are more likely to be instructed by their clients to 'make a deal' on the confiscation side rather than appeal the sentencing.
Returning to the perceived interchangeability between a sentence and asset recovery touched upon earlier it is apparent that within the court system sentencing and confiscation are weighed against each other to provide a 'just' redress. Former offenders, very clearly identify the double jeopardy of two penalties for one crime (also see, [56] ). Despite the wording of the Act that requires confiscation to be dealt with at the end of sentencing and not as part of the sentencing process, courts are inclined to balance the two. Criminals and defence barristers are aware of this and use the system to their advantage. What follows in the court process is three-way 'horse trading' between, prosecutors, law enforcement and the defendant's defence team, each looking for a different outcome. The defence team want a lower confiscation for the client; the prosecution wants a guilty plea and less court time; and law enforcement want a conviction for the criminal offence and full confiscation. Not all of these can be achieved, hence the 'deal-making': 'The last one that I dealt with I'm trying to ring the PPS before the barrister rings the PPS to tell them that he's just done a deal in the sum of... And I'm ringing the PPS to get in first to say he's trying to do a deal here and he shouldn't be doing a deal' (Group A, law enforcement). This, we found, created tension and evident distrust between law enforcement, prosecutors and defence teams.
The results from this section imply that whilst recognising that sentencing is determined by the circumstances of the individual case, there was general agreement among the participants that the 'sentencing factor' in combination (rather than interchangeable) with civil recovery would prove a more powerful deterrent, improving the overall effectiveness of AML policy. Criminals have responded to asset recovery as a very real additional risk that has to be mitigated but rather than desisting from crime they seem to look to their defence teams to negotiate the best 'combination outcome' as further elaborated in the next section.
Sophistication -criminal knowledge
If 'unbounded' rational choice theory holds, a criminal will mentally review the risks and rewards prior to committing an offence. We have already indicated that the exoffenders in our focus group did consider their actions where they had knowledge of ways in which they might be found out, for example: talk between offenders in prison as to how they were caught; not wanting to let their associates down; or bravado associated with the crime. But does the thinking refer to questions such as: What happens if I get caught? What can I get out of this? Will I go to prison? Will I get fined? Or, is it something altogether different? Views shared by our respondents in Group E definitely emphasised 'bravado' and 'credibility' of the offender.
'-it's all, there's the emotion, there's the bravado, there's the legitimacy supposedly of what you're fighting for or against … all that comes, and the risk, you know' and 'There may also be a bit of credibility about, around maybe serving a prison sentence as well in certain circumstances'. The 'cost' the offender considers is not about what the sentence might be, but is about the size of confiscation that will be calculated. For those higher-level criminals, losing their criminal empire is a deterrent although this will not necessarily hold for those operating at the street level who tend to spend as they go. The more sophisticated criminals should indeed be concerned about confiscation as our data indicates that the other parties (judiciary, police and prosecutors) are all focused on the offender's assets: 'But the bottom line of it is, you know the bottom line to your question is, confiscation is more of a deterrent than sentencing' (Group A, law enforcement). In consequence, if criminal assets are seized, through greater use of confiscation (whether confiscation takes place after conviction or through civil recovery) there does appear to be evidence of deterrence. Responding to this, evidence from this study suggests that criminals are employing tactics to hide assets in a way that removes them from beyond the reach of asset recovery powers: 'We're finding a lot more hidden asset, where assets are hidden in third party type thing^and BJust in the last 18 months to two years instead of getting a straightforward case where you get an individual or a company, you now get companies and they're chains and there are groups of them. And it seems, I'm not sure if it's deterring the crime as opposed to making them more determined not to get caught. Or not determined, more determined to have a limited company take the fall for it where they can't be hit'. Group C, Prosecutors.
Notwithstanding the efforts of the FIU, use of multiple bank accounts in multiple jurisdictions adds to those difficulties. Even with the use of mutual legal assistance from other countries that helps UK law enforcement access data in foreign jurisdictions, the time taken to produce the evidence adds to potential problems:
'Once it goes cross border it grinds to a halt because the natural jurisdictions don't want to work together. See your biggest issue for us in the level of crime that we're dealing with is, a lot of it is so slow for us to investigate because it is outside the immediate jurisdiction'. Group A, law enforcement.
In addition, self-laundering prosecutions may not be possible in some jurisdictions due to difficulties with predicate offence definitions [2, 80] . Within the UK, although it is possible to prosecute self-laundering as a standalone offence it was apparent from our respondents that rather than do this, prosecutors would prefer to gather enough evidence to pursue, in addition, the predicate offence. Although this might be an efficient way of managing workload, this approach appeared to have been more with an eye to mitigating against the risk of failure of a prosecution. A position that apparently exasperated our law enforcement group who would rather just secure the conviction.
In contrast to the three -tier model currently being applied by UK law enforcement, the National Intelligence Model (NIM), 34 several activities presented and discussed by our focus groups suggest a two-tier spending regime by criminals. The NIM is a model for policing that provides strategic direction and tactical resourcing decisions from the management of information and intelligence that is received. In brief, the model works at three levels: level 1 deals with crime at a local or command level; level 2 deals with crime at a regional level and level 3 deals with serious and organised crime that is usually national or international in operation. The two tiers of criminals that emerged from our study embrace, firstly, a lower level criminal who spends his criminal proceeds as he receives them; and secondly, a higher-level criminal who contracts the use of professional money laundering facilities. The lower level criminal will typically be involved in low level street crime, such as drug dealing, burglary and theft that is largely cash based. Where this is not the case they would generally self-launder 35 ; something that is viewed as harder to detect due to their deliberately limited involvment with the financial system. The higher-level criminals embrace high income crime, such as drug trafficking, cigarette smuggling and fraud. As these yield larger sums, such criminals needed to employ the help of others: 'But they're learning as the years have gone on from the Proceeds of Crime Act because initially the people would have put a wad of money in a child's savings account…Or in his mother's…Yeah that we could have got it very quickly. Now they're having to think much smarter, that they have to take the money away from themselves and their families completely' and 'I would say there are professional money launderers at the top end, there has to be, whether it's laundering cash or just laundering cheques or money that's come across a computer screen that's just bouncing around different accounts. I mean there has to be. Someone who launders money, big sums, it's going to be pretty much a full-time job, and they're going to take their cut for that'. Group B, Accountants.
As discussed in the preceding section, our respondents were of the view that offenders operating at the higher level have more to lose if prosecuted and their assets seized. Hence they are likely to employ professional people to assist with asset hiding. The MLROs from banks (Group D) were of the view that such professional money launderers required knowledge of AML processes. BI mean if I was a criminal the first people I would employ would be, I would employ a good accountant to go through the JMSG guidance notes to see where the loopholes are. Or I would put someone inside a bank to understand where the bank is weaker, you know, is maybe potentially paying lip service^. Further that access to knowledge around AML policy is readily available on line or in libraries. As earlier mentioned, many criminals discuss their cases and criminality in prison [20] . Police methods of collecting evidence and detaining offenders are written in case files and are portrayed on an almost daily basis in film and media. There is consensus from participants that money launderers use weaknesses in the AML system to their advantage BCriminals will establish very quickly where the weak links in particular banks are and will home in on that^(Group C, Prosecutors).
Conclusions
Returning to our civil servant who was tasked with ensuring that the legislative changes being introduced and the additional asset recovery powers were both proportional to and justified by the 'threat' posed by money laundering; how has he faired? Well, our focus groups suggest that that the choice by individuals to commit money laundering offences is not bound by the deterrent effect of going to prison, this is simply part of the job. However, they do fear losing their assets from the confiscation that follows. At first glance it can be concluded that the additional powers of asset recovery have been successful. Further that the fear of loss of assets was (logically) greater from those that had more to lose, the more sophisticated criminals. Law enforcement respondents viewed lighter sentences as being symptomatic of court leniency. However, the views of the ex-offenders indicate that the lighter sentences might in part reflect that higherlevel criminals are actually effective at hiding their assets. Despite this, there was no evidence that even those operating at this level were on a scale that was undermining the financial system. Consistent with discussion in the literature, there was agreement amongst our respondents that those being apprehended and brought through the courts were not the criminals who were the original target of the legislation but rather the lower level cash-based ones. From this our administrator might conclude that he was misled by the original justification but that there has been some deterrence benefit brought about, albeit at a lesser scale than might have originally been envisaged.
However, the focus groups also shared with us areas of tension and inconsistencies in application of the law, something that does not appear to have emerged from other studies. For example, whether it was better to prosecute the predicate offence separately or in addition to the offence of money laundering; or whether to pursue criminal or civil recovery. It is apparent that money laundering alone attracts lighter sentences and that, from the perspective of our respondents, courts appeared to consider confiscation as an alternative rather than addition to a custodial sentence, being fully prepared to negotiate trade-offs in arising at the appropriate restoration. This appears to be at odds with the intention of the legislation that provides for confiscation to be dealt with at the end of the sentencing and not instead of sentencing. The POCA legislation provided for three parts to the court proceedings dealing with the criminal case: conviction for the predicate offence; conviction for money laundering; and finally, the confiscation proceedings. The point being that the legislation intended that all three are components would be applied jointly rather than as a 'pick and mix'.
The suggestion that prosecutors were getting 'two bites of the cherry' with money laundering being an easy charge to add to an existing predicate offence was not substantiated by our respondents, neither did we find evidence as Cuellar [56] claimed, that prosecutors use money laundering statutes in place of predicate offence legislation. Indeed, prosecutors stated their preference that the predicate crime be pursued rather than money laundering charges, seemingly being happy to leave the money laundering to civil recovery action instead. Perhaps as the civil recovery process is applied with a lower burden of proof ('balance of probabilities' as opposed to 'beyond reasonable doubt') this may seem a logical approach but it takes away both from the theoretical perspective of prosecuting criminals and of the intention of the POCA that had the very clear objective that 'crime should not pay'.
Our focus group study found that the most effective deterrence combination is civil recovery (targeting both levels of criminals) alongside stiffer sentences. However, for this deterrence to be effective, co-operation and partnership are powerful allies that do not appear to be quite as they should be. It is evident from the focus groups that enforcement agencies do not see eye to eye in discharging their AML function. When law enforcement attempt to prosecute for money laundering they do not have the full support of the CPS, feeling that prosecutors are more readily persuaded to negotiate an outcome with defence counsels. The ability of criminals to exploit this position has reduced the effectiveness of the UK AML legislation.
